STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,182
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the term nation of her AN F.C
benefits. The issue is whether the petitioner is an "eligible
parent” of "eligible children” for AN F.C. wthin the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is the nother of two children. She and
the father of the children are separated and are in the
process of obtaining a divorce. The petitioner resides in
central Vernont. The petitioner's husband |lives in southern
New Hanpshire.

The petitioner and her husband entered into a stipulation
wher eby they have "joint custody” of the children. The
stipulation, which was the basis of a Tenporary Order entered
by the Fam |y Court on March 31, 1992, provides that the
petitioner and her husband "have joint and shared | egal and
physi cal rights and responsibility for their children", and
that "the children shall reside with the (father) every week
from Monday afternoon to Friday afternoon . . . and with the
(petitioner) at all other tinmes". Neither party pays child

support to the other.
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Both children are enrolled in an early |earning program
(the older child being in an accredited kindergarten class)
| ocated in the town where the petitioner's husband resides.

The petitioner's husband is responsible for taking the
children to school and picking themup. He often joins them
at school for lunch. |If the school needs to contact the
children's parents, it is the petitioner's husband whom t hey
woul d call. During the week the petitioner, herself,
attends col |l ege sone di stance from her honme, and stays in a
dormtory room On weekends she picks up the children and
brings themto her hone.

Except for the children's school attendance, the
petitioner and her husband have nearly equal tine with them
both quantitatively and qualitatively. Both maintain ful
"hones"” for the children with separate roons, clothes,
furniture, and toys. The children spend four nights a week
(Monday through Thursday) at their father's home and three
nights a week at the petitioner's hone. They spend about
thirty-two hours a week in school. Qutside of school they
are with their father another sixty-three hours, and with
the petitioner seventy-three hours.

The stipulation setting forth the above schedule is to
remain in effect only until the end of the children's school
year--md June, 1992. The petitioner and her husband are

still negotiating what will be their arrangenent for the

sumer and beyond.1
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ORDER
The Departnent's decision is affirned.

REASONS
WA M > 2242.2 defines an "eligible parent” for

A NF.C as "an individual who . . . lives in the sane

household with one or nore eligible . . . children.” WA M
5> 2302.1 includes the follow ng provision regarding

"resi dence":

Federal and State | aw (section 406 of the Soci al
Security Act; 33 VSA 2701 and 2702) require that, to be
eligible for public assistance (ANFC), a dependent
child shall be living with a relative in a residence
mai nt ai ned as a hone by such relative(s), unless the
child is commtted by a Juvenile Court to the care and
cust ody of the Comm ssioner of Social Wlfare and

pl aced in foster care (ANFC FQC)

A relative may apply and be found eligible to receive
ANFC on behalf of a child who is not yet in the honeg;
recei pt of such assistance shall be conditioned on the
child's comng to live with the relative within 30 days
after receipt of the first paynent.

"Honme" is defined by WA M > 2302.12 as foll ows:

A "honme" is defined as the famly setting maintained,
or in process of being established, in which the
relative assunes responsibility for care and
supervision of the child(ren). However, |ack of a
physi cal home (i.e. customary famly setting), as in
the case of a honeless famly is not by itself a basis
for disqualification (denial or termnation) from
eligibility for assistance.

The child(ren) and relative normally share the sane
househol d. A "honme" shall be considered to exist,
however, as long as the relative is responsible for
care and control of the child(ren) during tenporary
absence of either fromthe customary famly setting.
In cases of joint custody the board has held (and the
Vermont Suprenme Court has affirmed) that it is the parent

that provides the primary "hone" for the children who is
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eligible for ANF.C Fair Hearing No. 5553; Aff'd, _Muinro-
Dorsey v. D.S.W, 144 Vt. 614 (1984). The board has al so

hel d that in an otherw se-equal or near-equal joint custody
situation the parent with whomthe children reside while
they are attendi ng school should be considered to be
providing the "primary honme" for these children. Fair
Hearing No. 9521.

In Fair Hearing No. 9521, the board noted that a state

education statute (16 V.S. A > 1075) provides that the

"l egal residence" of a student is where his parent or |egal
guardian resides. In that case, the child of the petitioner
who was seeking A N.F.C. went to school in the district
where the petitioner resided--and not in the district where
the child's father resided. The board hel d:
Absent evidence to the contrary, consistency dictates
that the child' s primary home for A N F.C. purposes
shoul d be that of the petitioner.
The facts of the instant case are nearly identical to
Fair Hearing No. 9521, except that here the children go to
school in the district of the parent who is not seeking
A NF.C A though the petitioner herein shares nearly
equally the tinme and responsibility for the care and support

of the children,2

there is no other area of parenting in
whi ch the petitioner "predom nates"” enough to "conpensate"
for the matter of school attendance in determ ning that the
children's "primary honme", at least for the tinme being, is

3

with their father. The fact that the father has not
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applied for AN F.C. benefits for hinself does not alter the

above analysis.4 See Fair Hearing No. 10, 732.

For this reason the Departnent's decision in this
matter is affirmed. 3 V.S. A > 3091(d) and Fair Hearing

Rul e No. 19.
FOOTNOTES

1It was enphasized to the petitioner at the hearing,
and is repeated now, that this conclusion is only effective
for the time in which the children remain in the present
joint custody situation. |If any change occurs, the
petitioner should reapply for AN F.C , and the Departnent
must nmake a new determ nati on based on any changes in
ci rcunstances. The petitioner also has the right to appeal
any subsequent decision by the Departnent.

2It can be noted, however, that 15 V.S A > 657
provides that in joint custody situations it is the parent
who keeps the children "overnight" the greater period of
time who is considered the "custodial parent” in determning
t he paynent of a "mai ntenance supplenment” fromone parent to
the other. In the instant case, it is the petitioner's
husband, who has the children overnight at his hone four
ni ghts a week, that would be the "custodial parent” under
this provision.

3The petitioner argued that because during the tines
that the children are not actually in school she spends nore
time with themthan does her husband (seventy-three hours
per week conpared to sixty-three hours for her husband), she
shoul d be considered the primary caregiver. This argunent
was raised (by the Departnent!) in Fair Hearing No. 9521,
but was inplicitly rejected by the board because it was
clear in that case, as it is here, that the parent with whom
the child resides on school days is the one providing the
primary "care and support” to the child while the child is
i n school

4It can be argued, however, that the petitioner herein
is being victimzed for the sake of consistency. 1In the
previous joint-custody A N.F.C cases it has considered, the
board has expressly held that the "primry-hone parent” is
the only parent eligible for AN F.C. Fair Hearing Nos.
5553 (p. 5) and 9521 (p. 5). In those cases the "primry-
home parent” was found eligible for a full nmonthly A N F.C
grant. Neither "non-primry-honme parent” in those cases was
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applying for or receiving ANF.C. The petitioner herein is
the first "non-primary-home parent™ having joint custody to
bring an appeal to the board.

Al t hough federal regulations prohibit the paynent of
entire-nonth AN.F.C. grants to nore than one househol d on

behal f of any eligible child (45 CF. R > 233.90(c)(2)), it
is not clear whether federal regulations would prohibit the
Department from "prorating” A N F.C. benefits between two
parents' househol ds according to the nunber of days each
mont h that each parent having "joint custody" actually has

the child in his or her "home". (See, e.g., WA M >
2226.1.) The hearing officer recognizes that this would
result in a reduction in the anmount of benefits currently
being paid to "primary-hone parents”--including the
victorious petitioners in Fair Hearing No.'s 5553 and 9521.
Therefore, he cannot recommend that the board attenpt to

i npose such a change in current "policy".

However, back in 1983 when Fair Hearing No. 5553 was

deci ded, the board urged the Departnent to consider amendi ng
its regulations to better accombdat e needy chil dren whose

parents have or are seeking joint custody. It appears that
t he Departnent may now be consi dering sonme changes in this
area. "Proration", if permssible under federa

regul ati ons, woul d appear to be consistent with the ainms and

spirit of "joint custody"” (see 15 V.S.A > 666); and it
woul d not work such a harsh result on parents, like the
petitioner herein, who despite providing nearly-equal
support and care for their children in a joint custody
arrangenment, are ineligible for any AN F.C. benefits once
it is determned that they are not the "prinmary-home
parent".
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